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I. INTRODUCTION
As one commentator has aptly concluded,
Community legislation has proved a necessary but not sufficient
remedy against sex discrimination; while the Equality Directives have
been useful in combating individual cases of sex discrimination, they
have to date had no significant impact on the sex segregated labor
market. In short, the socio-structural causes of sex discrimination
lie beyond the reach of the existing Equality Directives .... I [T]he
1970s Equality Directives have undoubtedly provided working women
with a valuable legal weapon in their fight for equality with male
colleagues .... However, application of the Directives has also high-
lighted their limitations.
2
These Directives, as well as comparable Equal Employment Acts for
other minority groups, are limited in scope. Members of these minority
groups remain unaware of the benefits of these legislative devices.
Furthermore, the Directives have no impact on the structural causes
of discrimination, beyond the workplace.'
In our presentation, we will explore why Equal Employment Di-
rectives are probably not effective in abolishing or diminishing seg-
regation in the labor market. We will address the extent to which
segregation is a matter of discrimination in employment from an
* The authors are grateful to the DIW (Berlin) and the SFB 3 (Frankfurt/
Mannheim) for providing data on the first three waves of the German Socio-Economic
Panel. The authors also wish to acknowledge the help of Joachim Frick and Rainer
Kriitten in calculating the figures and the assistance of Neil Schofield with the English
translation.
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Legislation, 27 J. Common Mkt. Stud. 1, 63 (1989).
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economic point of view. Our focus is on three groups, namely,
women, migrant workers, and the disabled. We advocate a functional,
as opposed to a strictly legal, approach in studying comparative labor
law. As Professor Blanpain has argued:
The comparativist will seek to determine what is actually going on.
'Look for reality' is the message.... Such an approach . . . takes
us far beyond an analysis of the legal texts. ... It leads us to an
integrated and global approach to the study of a given problem
within the overall context of an industrial relations system as a
whole. 4
The complexity of discrimination and its close link with historical
and social processes exceeds the limits of jurisprudence. Therefore,
our analysis follows a multidisciplinary approach.'
In the first part, we will describe the dimensions and the extent
of segregation in the West German labor market in the 1980s. In
the second part, we will analyze possible determinants of segregation
patterns and the processes that lead to segregation within the labor
market. Finally, we will assess the extent to which segregation patterns
are a matter of active and intentional discrimination.
II. SEGREGATION PATTERNS IN THE WEST GERMAN LABOR MARKET
1. Minority Groups in the Labor Market
Addressing "minority groups" often implies that the groups con-
cerned are quantitatively insignificant. Since approximately forty per-
cent of all wage and salary earners are female, women clearly are
not a minority in the strict sense of the term. Migrant workers
(approximately eight percent) and disabled employees (about four
percent) do indeed constitute small, but nevertheless significant mi-
nority groups. For the sake of convenience, we will refer to all these
groups as "minorities." Since these three groups at least partially
overlap, the percentage shares cannot be totaled. Together, these
wage and salary earners account for approximately forty-five percent
of the West German labor force (see Table 1).
4 Blanpain, Comparative Labour Law - An Introduction, 4 INT'L J. CoMvnP. LAB.
L. & INDUS. REL. 209, 211 (1985).
1 Pfarr & Eitel, Equal Opportunity Policies for Women in the Federal Republic
of Germany, in SEX DIscRIINATIoN AND EQUAL OPPORTUNITY: THE LABOUR MARKET





Minority Groups in the German Labor Market*
Year Disabled Migrants Women
1982 5.2 8.8 39.2
1983 5.0 8.5 39.2
1984 4.8 7.9 39.6
1985 4.5 7.7 39.7
1986 4.4 7.7 39.7
1987 4.1 7.5 40.1
* Percentage of total workforce
Source: Calculations by the authors based on data provided by the Federal Labor
Office.
To our knowledge, no one has attempted a simultaneous analysis
of the positions of these three groups within the labor market. How-
ever, such an analysis would be quite useful for at least two reasons.
First, the concepts of segregation and discrimination should apply to
all three groups. Second, a parallel description more effectively reveals
the strengths and weaknesses of an economic analysis than does an
analysis which treats these groups in isolation. Such a simultaneous
analysis results in a more complete analysis. 6
2. Labor Market Participation and Rate of Unemployment
Table 2 illustrates the differing levels of labor market participation
among the three groups. Whereas the participation rate of women
remained more or less unchanged in the mid 1980s, the activity rate
of the migrant population rapidly decreased from over seventy-three
percent to sixty-seven percent. This change is remarkable insofar as
the latter group's participation rate has always been above average
while the former group has always had a below average activity rate.
The level of labor market participation of disabled persons decreased
until 1985 and has remained nearly stable since then. The relatively
low participation level of the disabled is surprising when one considers
that men comprise approximately seventy-five percent of this group.
6 L. THulow, THE ZERO-SUM SOCIETY: DISTRIBUTION AND THE POSSIBMITIES FOR
ECONOMIC CHANGE 180 (1980). Thurow, for example, states that discrimination
"affects individuals, but it can only be identified at the level of the group. As a
result, it is not possible for a society to determine whether it is or is not an equal
opportunity society without collecting and analyzing economic data on groups."
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Men generally have a participation level some thirty percentage points
higher than that of women.
Table 2































Source: Calculations by the authors based on the
Socio-Economic Panel.
first three waves of the German
In West Germany, disabled persons and women can retire at age
sixty. A breakdown of the participation levels according to age reveals
that disabled employees and, to a lesser extent, women take advantage
of this opportunity. Therefore, the "official" participation rate, cal-
culated for the age group 16-65, should be interpreted with caution.
All three minority groups have suffered a rate of unemployment
well above the average, with migrants having the highest and women
having the lowest rate among the three groups (see Table 3). Whereas
the unemployment rate of women deviates, on average, only one
percentage point from the overall unemployment rate, the migrant
worker unemployment rate is nearly five percentage points higher.
Table 3
Year
Unemployment Rates for Different Minority Groups
Disabled Migrants Women Workforce
1982 10.2 11.9 8.6 7.5
1983 12.1 14.7 10.1 9.1
1984 12.9 14.0 10.2 9.1
1985 12.9 13.9 10.4 9.3
1986 12.2 13.7 10.5 9.0
1987 13.0 14.3 10.2 8.9
Source: Federal Labor Office and calculations by the authors.
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Although the data on levels of labor market participation and un-
employment lends some support to the segregation and/or discrim-
ination hypothesis, this hypothesis must be supplemented by additional
information which describes the labor market situation of individuals
as well as minority groups.
3. Occupational Segregation
A second dimension distinguishing minority groups from the ma-
jority in the labor market is their respective employment status. The
segregation index (computed in Table 4) ranges theoretically from
zero, indicating complete integration, to one hundred, indicating com-
plete segregation. Complete segregation in this context means, for
example, that men and women work exclusively in completely different
occupations .7
In terms of the disabled, the index illustrates the percentage of
disabled employees (or non-disabled wage and salary earners) that
would have to be redistributed within the occupational spectrum and/
or economic sectors for complete equality to exist. As Table 4 shows,
about eleven percent of the disabled, twenty-nine percent of migrant
workers, and more than forty percent of the female workforce would
have to change their occupations.8 This pattern remained remarkably
stable throughout the 1980s. 9
Table 4
Indices of Segregation for Different Minority
Groups in the Labor Market*
Year Disabled Migrants Women
1982 12.17 29.87 41.51
1983 11.88 29.42 41.70
1984 11.46 28.49 41.29
1985 11.56 28.70 41.00
1986 10.67 28.63 40.94
* Calculated for 95 Economic Sectors
Source: Calculations by the authors based on data provided by the Federal Labor
Office.
7 Strober, Occupational Segregation, in SociAL ECONObiCs 200-203 (J. Eatwell,
M. Milgate & P. Newman eds. 1989).
1 See table 4. The same patterns emerge if the indices are calculated for segregation
by occupation.
9 Jonung, Patterns of Occupational Segregation by Sex in the Labour Market,
in Schmid & Weitzel, supra note 5, at 54 (an international comparison).
1990]
GA. J. INT'L & Comp. L.
Occupational segregation has several negative effects.'0 To an ex-
tent, it prevents minority employees from working in jobs that match
their skills. Because of segregation, minority workers are employed
in occupations reflecting social stereotypes. Therefore, occupation
segregation reduces potential economic as well as individual output
with respect to on-the-job training and vulnerability to lay-offs and
unemployment. Finally, occupational segregation contributes to the
earnings differential between minority and majority workers.
In 1984, only two percent of the male workforce, compared to
twenty-seven percent of female wage and salary earners, held part-
time positions. Additionally, about fifteen percent of disabled em-
ployees and migrant workers occupied part-time positions." The ser-
vice sector accounts for a majority of part-time jobs, a sector in
which the number of female employees has grown substantially over
the past decade.
This trend has both positive and negative implications. One positive
result is an increase, in absolute terms, of employment opportunities
for women, as evidenced by a shift in the ratio of blue-collar to
white-collar female workers/employees (from 2:1 in the 1950s to 1:2
at the end of the 1980s)' 2 and an increase in the number of qualified
jobs for women.' 3 The negative repercussions are two-fold. First,
development did not lead to a major shift in gender-specific segre-
gation lines in the labor market (see table 4). Second, the "female"
jobs created contain certain disadvantages such as low pay, exclusion
from fringe benefits, fewer statutory rights, and temporary contracts. 4
Although part-time employees are by law on par with full-time
employees, collective agreements provide for exceptions to this rule.
The law includes equal protection against dismissal, guaranteed paid
10 See Strober, supra note 7.
" Brinkmann, Engelbrech, Hofbauer, BERUFSVERLXUFE VON FRAUEN, in KONZEPTE
DER ARBErrSMARKT- UND BERUFSFORSCHWNG 724 (D. Mertens ed. 1988). Buichtemann
& Schupp, Zur Sozio-Okonomie der Teilzeitbeschdftigung in der Bundesrepublik
Deutschland: Analysen aus der ersten Welle des "Sozio-okonomischen Panels," IIM/
LMP-Discussion Paper 86-15 (1986); Frick & Sadowski, Zur Beschdftigungssituation
Schwerbehinderter: Eine empirische Analyse anhand des Sozio-okonomischen Panels,
SAM-Discussion Paper No. 17 (1988).
12 Gottschall, Frauenerwerbstatigkeit und Tertiarisierung. Zur Erosion und Re-
konstruktion geschlechtsspezifischer Arbeitsteilung in der Dienstleistungsgesellschaft
(Paper presented to the Summer Conference of the Working Group on Social Science
Research on the Labor Market 1989).
13 Cf. Blossfeld, Bildungsexpansion und Berufschancen, in EMinUscHE ANALYSEN
ZUR LAGE DER BERUFSANF.NGER IN DER BUNDESREPUB.IK 103 (1985).
14 See Gottschall, supra note 12.
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holidays, and maternity protection. In reality, part-time employees
are often in a disadvantaged position in comparison to full-time
employees covered by the same collective agreements." For example,
collective agreements for public service employees apply only to in-
dividuals whose regular hours exceed eighteen hours per week.
Furthermore, part-time workers are occasionally excluded from com-
pany benefits offered in addition to the terms laid down in the
respective collective agreements. Part-time employment also often
coincides with inferior employment relationships or working condi-
tions. 16
4. Earnings Profiles and Wage Differentials
A third factor segregating minority from majority workers is their
relative wages and earnings. As Table 5 indicates, substantial dif-
ferences exist between the average gross monthly earnings of disabled
employees, migrant workers, and women. Surprisingly, disabled em-
ployees have an above average income while migrant workers and
women earn less than the average employee.' 7 The percentage dif-
ference between gross and net income is greatest for women. This
disparity mainly reflects the structure of the West German tax system.
When both husband and wife are employed, the government usually
taxes the smaller of the two incomes at a higher rate.
,1 Bertelsmann & Rust, Arbeits- und sozialrechtliche Nachteile bei Teilzeitarbeit,
3 RECHT DER ARBEIT 146, 148-51 (1985); Maier, Arbeits- und sozialrechtliche Stellung
von Teilzeitarbeit im internationalen Vergleich, in FRAuENERWERBSTATIGKEIT: BER-
ICHTE AUS DER LAUFENDEN FORSCHUNG 1, 2 (W. Peters ed. 1989) [hereinafter Peters].
16 Bertelsmann, supra note 15, at 148, 150; Maier, supra note 18, at 2.
17 A study in the United States showed that despite seemingly unimpressive growth
in female earnings, in reality women on average have done remarkably well. As the
size of the female labor force has increased, relatively lower skilled women have
entered the labor market. Thus, one has to be aware of the failure of raw earnings
numbers to take into account the changing composition of the labor force. Id. Smith
& Ward, Women in the Labour Market and in the Family, 3 J. ECoN. PERSP. 9
(1989).
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Table 5
Average Gross and Net Monthly Income of Minority Groups*
1984 1985 1986
Disabled
Gross Income 2.929 2.979 3.069
Net Income 1.994 2.024 2.111
Migrants
Gross Income 2.527 2.477 2.637
Net Income 1.733 1.712 1.793
Women
Gross Income 1.867 1.943 2.032
Net Income 1.227 1.242 1.314
Workforce
Gross Income 2.727 2.805 2.921
Net Income 1.863 1.889 1.969
* In German Marks
Source: Calculations by the authors based on the first three waves of the German
Socio-Economic Panel.
Curiously, the group experiencing the highest degree of segregation
(women) has the lowest average income, while the group with the
lowest degree of segregation (disabled employees) has the highest
average income.
III. SOURCES OF SEGREGATION AND DIscRMINAnON
In this section, we will discuss whether the differentials identified
above reflect direct discrimination rather than unfavorable career
opportunities. One commentator defines labor market discrimination
as "the valuation in the labor market of personal characteristics of
the worker that are unrelated to productivity."'" Others have further
augmented this definition as follows:
When factors that are unrelated to productivity acquire a positive
or negative value in the labor market, discrimination can be said
to occur. Race and sex are currently the most prominent of these
factors alleged to be unrelated to productivity, but physical hand-
J' Arrow, The Theory of Discrimination, in DISCRIMINATION IN LABOR MARKETS
3 (0. Ashenfelter & A. Rees eds. 1973).
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icaps, religion, sexual preferences, and ethnic affiliations are also
on the list.' 9
According to these definitions, the term "discrimination" refers to
differences in employment opportunities and/Qr wages based on fac-
tors other than (expected) cost differences or (expected) productivity
differences.
The central question concerning segregation in employment is
whether these patterns are the result of direct discrimination or equal
opportunities: that is, employment decisions based on equal jobs and
wages for employees with equal abilities. We consider employment
discrimination as segregation based on or justified by factors other
than differences in employment-related criteria. In this context, em-
ployment-related criteria include:
human capital (leading to productivity and thus wage differences) 20
and duration and stability of employment (leading to differences in
recruitment, advancement, and promotion opportunities) l.2
Where labor market patterns are not based on differences in human
capital and duration or stability of employment, accusations of "dis-
crimination in employment" are certainly justified. If, on the other
hand, segregation in the labor market only reflects differences in
human capital, duration, and stability of employment, one cannot
speak of direct discrimination.
1. Human Capital Differences
In this section, we will elaborate further on the distinction made
above in the context of the West German labor market. To the extent
that advancement opportunities and remunerations are based on dif-
ferences in human capital, i.e., differences in the quality/qualifica-
tions of the labor supply, the structure of the education system
deserves more attention.
19 R. EHRENBERG & R. SMITH, MODERN LABOR ECONOMICS: THEORY AND PUBLIC
POLICY 443 (1985).
20 G. BECKER, HUMAN CAPTIAL: A THEORETICAL AND EMPnuciAL ANALYSIS WITH
SPECIAL REFERENCE TO EDUCATION (National Bureau of Economic Research 1975).
21 Studies have revealed an important relation between interruptions in employment
relationships and job changes to the relatively low earnings by women. Schasse &
Bellmann, Betriebszugehorigkeitsdauer und Einkommensdiskriminierung von Frauen
in der Bundesrepublik Deutschland, in Peters, supra note 15, at 81-96 (a recent West
German study). Cain, The Economic Analysis of Labor Market Discrimination: A
Survey, in 1 HANDBOOK OF LABOR ECONOMICS 693-785 (0. Ashenfelter & R. Layard
eds. 1986) (a general overview).
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Table 6




Lower Secondary 69.9 55.1 60.4 60.2 58.7
Secondary 15.8 10.7 24.7 22.1
Technical College 3.1 3.3 13.3 3.0 4.0
Upper Secondary 7.3 2.6 9.0 11.8
Other 1.3 2.7 0.3 0.5
None 2.6 25.6 36.3 2.7 2.9
* In percent of respective group under age 65
(1) Migrant workers with a German education."
(2) Migrant workers with an education in their country of origin.
Source: Calculations by the authors based on the first three waves
Socio-Economic Panel.
of the German
As Table 6 reflects, full-time school attendance by women closely
approximates the average for the German workforce. On the other
hand, the disabled and migrant workers, especially, are far less likely
to acquire an education. 22 Migrant workers, educated in their country
of origin, have on average a lower degree of education than those
educated in Germany.
Given equal employment for "equal" employees, changes in the
general as well as the vocational education and training system in-
evitably influence employability, career changes, and group specific
employment patterns .23
22 In the case of the disabled, one explanation is the age structure of this group.
A breakdown of school attendance by age group reveals significant differences based
on age. Disabled employees are, on average, ten years older than non-disabled wage
and salary earners.
23 Cf. Blossfeld, supra note 13; T61ke, Zentrale Lebensereignisse von Frauen -
Veranderungen in den Verlaufsmustern in den letzten 30 Jahren in BERUFSBIOGRAPHIEN
IM WANDEL 55-57 (H. Brose ed. 1986); Handl, Fiihrt die Angleichung der Bildung-
schancen zum Abbau gechlechtsspezifischer beruflicher Segregation? 15 ZEITSCHRIrr




Vocational Education and On-the-Job Training*
Disabled Migrants Women Work-
force
Blue-Collar Apprenticeship 28.0 30.8 9.9 22.2
White-Collar Apprenticeship 17.8 12.6 28.0 20.9
Colleges
-Technical/Administrative 6.9 8.3 8.4 7.7
-Health Care 1.8 1.8 3.4 1.9
-Other 6.8 6.2 3.4 5.4
Civil Servants Training 3.7 0.2 1.3 3.2
Polytechnical Education 3.0 1.6 1.6 2.8
University Education 3.6 12.6 3.6 5.1
Other Certificate 4.1 4.4 2.5 2.3
No Certificate 24.2 21.6 38.0 28.5
* In percent of respective group under age 65
Source: Calculations by the authors based on the first three waves of the German
Socio-Economic Panel.
According to Table 7, the percentage of women lacking a vocational
education or on-the-job training is far above the average of 28.5%,
whereas the relevant percentages for the two other groups are slightly
below average. That nearly thirteen percent of all migrant workers
have a university degree is most surprising.
Vocational education in West Germany is hierarchically structured
and particularly important for subsequent employment opportunities
because the vocational training and employment systems are closely
related. After choosing a recognized vocational education, an indi-
vidual has largely determined his or her subsequent occupation. 4 The
vocational education certificate or diploma determines the market
value of the educational choice and the resulting occupation. 25 Con-
trary to the situation in Germany, on-the-job training and a high
24 Cf. Blossfeld, supra note 13, at 105; Blossfeld, Bildungsexpansion und Ter-
tiarisierungsprozeo3: Eine Analyse der Entwicklung geschlechtsspezifischer Arbeits-
marktchancen von Berufsanfingern unter Verwendung eines log-linearen Pfadmodells,
13 ZEITSCHRIFT FOR SOZIOLOGIE 20 (1984).
23 Kruger, Geschlecht als Strukturkategorie im Bildungssystem: Alte und neue
Konturen geschlechtsspezifischer Diskriminierung (Paper presented to the Summer
Conference of the Working Group on Social Research on the Labor Market 1989).
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degree of lateral mobility characterize the job market in other in-
dustrialized countries.
Table 8
General and Specific Requirements of the Workplace*
Disabled Migrants Women Work-
force
No Training 6.0 20.0 7.1
Short Introduction 12.0 29.9 10.4
On-the-job Training 18.1 18.4 15.3
Off-the-job Training 13.3 5.7 12.5
Vocational Training 42.6 21.6 46.2
University Degree 8.0 4.4 8.5
* Percentage of workers and employees under age 65, i.e. the first line of the first
column shows that six percent of all disabled employees hold a job which requires
no training.
Source: Calculations by the authors based on the first three waves of the German
Socio-Economic Panel.
As Table 8 reflects, migrant workers and women usually receive very
little training. Migrant workers, and to a lesser extent women, are
typically over-represented among those with no training at all or those
receiving only brief introductory instruction. The members of both
groups are therefore over-represented among those employees who
have accumulated little specific human capital. On the other hand,
the rate for disabled workers is closer to the workforce average with
respect to workplace requirements.
Available evidence suggests that the majority of women and migrant
workers are concentrated in a small number of vocational education
sectors. 26 While male trainees to a large extent pass through the so-
called dual system, 27 young females are typically over-represented in
26 Cf. Blossfeld, supra note 13, at 79, 122; Ostendorf, Madchen am Start: Gute
Kondition aber schlechte Wegstrecke, in BERUFSVERLAUFE VON FRAUEN, 9, 16, 19
(H. Rudolph, C. Mayer, H. Ostenforf & U. Rabe-Kleberg eds. 1986).
27 One study has shown that trainees running through the dual system are less
likely to be initially unemployed than students passing full-time vocational education
schools. See Blaschke & Stegmann, Berufsstart in die Arbeitslosigkeit? Strukturen
und Bedingungen der Arbeitslosigkeit bei Jugendlichen, in JUGENDARBETSLOSIGKErr:
BRENNPUNKTE SOZIALER ARBEIT (C. Muihlfeld, ed. 1985).
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courses of instruction which offer no recognized vocational certificate.
Examples include the basic vocational training year and specialized
vocational full-time schools (e.g. specialized in elderly care). 28 Fur-
thermore, in order to reach the minimum age required for some
typical "female" (social service) occupations, young women, to a
considerable degree, run through "waiting loops" within the full-
time school system. Therefore, they simply miss valuable years of
work experience and the chance to accumulate firm-specific human
capital. 29 Such opportunities are usually regulated by federal law rather
than by collective agreements.
To summarize, in West Germany, women are to a large extent
concentrated in so called "female" occupations. These occupations
are usually characterized by low wages, unstable employment patterns,
and little opportunity for advancement. However, one study con-
cluded that even "after controlling for endowments about eighty
percent of the wage gap is left unexplained and might be attributable
to labor market discrimination against women .... It appears to be
fruitful to use specifications for post-school capital formation that
capture skill acquisition in a more direct way." 30 Furthermore, the
question as to whether low wages, unstable employment patterns,
and little upward mobility are themselves a result of the high per-
centage of women in an employment sector still remains open and
is beyond the scope of this paper. It is probably, however, a matter
of who holds the power and the disparate enforcement of diverse
individual or social interests." Empirical studies revealing systematic
variations in wages according to a fluctuation in the proportion of
males to females in certain economic sectors or occupations dem-
onstrate the importance of this topic. Additionally, further studies
28 Whereas in the dual system apprentices usually receive some financial assistance
for their training, full-time vocational schools often cost additional money (that is
tuition and cost of living if not covered by financial assistance for students).
29 Ostner, Arbeitsmarktsegmentation und Bildungschancen von Frauen, 30 ZEIT-
SCHRr FOR PDAGOGiK 471, 478 (1984); Kriiger, supra note 25.
30 Gerlach, A Note on Male-Female Wage Differences in West Germany, 22 J.
Hum. RESOURCES 584, 590 (1987); Bergmann, Does the Market for Women's Labor
Need Fixing? J. Econ. Persp. 43, 44-45 (1989) (presents evidence from the United
States that segregation of women cannot be explained even with "best" human
capital models).
11 Offe & Hinrichs, Sozialokonomie des Arbeitsmarktes und die Lage "benach-
teiligter" Gruppen von Arbeitnehmern, in OPFER DES ARB"iTsMARKTES: Zut THiORiE
STRUKTURIERTER ARBEITSLOSIcKErr 3, 34-36 (c. Offe ed 1977).
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provide evidence of substantial segregation based on job titles which
in turn determines the level of pay.3 2
In this context, one must be aware of another dimension of dis-
crimination resulting from traditional definitions of the term "qual-
ifications." In a more traditional sense, qualifications usually focus
on "masculine" attributes more than on dexterity or other so called
"soft" qualifications and "feminine" attributes. Women utilize these
qualifications in everyday working life for the benefit of their em-
ployers but are not adequately recognized or compensated." Collective
agreements, arbitration awards, and judicial decisions tend to give
less weight to feminine attributes than to masculine qualities such as
physical strength.3 4 To the extent that job evaluation schemes are sex
biased in this sense, they are a serious source of discrimination in
employment and are not sufficiently covered by Equal Pay Directives
and traditional anti-discrimination acts."
2. Stability and Duration of Employment
To the extent that employment and advancement opportunities
reflect employer perceptions of a worker's job stability and projected
duration of employment with a firm, the situation of minority workers
may simply result from general employment patterns within internal
labor markets, and not from employment discrimination. However,
additional mechanisms exist which, combined with "standard" em-
ployment decisions, can lead to substantial discrimination against
minority workers.
First, because of uncertainty about future labor and product market
developments, employers typically base recruitment decisions, as well
as decisions affecting investment in human capital, on statistical
evidence concerning the expected duration of employment and job
stability of distinct groups of employees. Such conclusions drawn
from statistical averages are not justified in all cases for a variety
of reasons, because averages can never reflect the "true" capacities
of every individual employee. Therefore, these rules of thumb embody
32 See Bergmann, supra note 30; F. BLAU, EQUAL PAY IN THE OFFICE (1977).
3 See Gottschall, supra note 12.
14 See also F. VON PRONDZYSKI, Network of Experts on the Implementation of
Equality Directives, Final Consolidated Report, at 24 (1987) (further arguments in
the extensive debate on comparable worth); Jochmann-D611 & Wachter, Arbeits-
bewertung und Lohndiskriminierung: Was kann man aus der Diskussion um "Com-
parable Worth" in den USA lernen? 41 PERSONAL 182 (1989).
31 Mazey, supra note 1, at 72-73.
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a potential for serious discrimination against members of minority
groups with supposedly "unfavorable" characteristics, particularly
when averages are low and variances are high. For example, since
female workers belong to a group of workers with an ascribed high
degree of job instability, female workers are likely to be the "victims"
of so called "statistical discrimination." 3 6
Second, historical patterns and past experience color employer ex-
pectations, which in general cause resistance to change in employment
behavior, a phenomenon called "expectation resistance." For ex-
ample, women are less likely to require maternity leave than employers
assume.3 7 Furthermore, large firms in particular have implemented a
variety of intra-firm personnel strategies to balance out maternity
leave; some firms even view maternity leave as a welcome and "soft"
means of realizing flexibility and rationalization needs. In addition,
empirical studies show that employers systematically pay less attention
to male fluctuation and leave motives than to the "fluctuation risk"
of female employees.38
According to case studies of large chemical enterprises, fifty percent
of the female and fifty-eight percent of the male trainees were still
with the company after ten years, contrary to employer expectations
of a significantly higher turnover rate for female employees.3 9 At the
same time, the study indicated a higher frequency of termination of
the employment relationships among males than females. 4° The dom-
inant motive for male employee-induced fluctuation was career ad-
vancement. This study concluded that "the female maternity risk has
its analogy in the male career risk." Employers are either not aware
of this reality or tend to evaluate differently almost equal risks which
in itself suggests discrimination. 4' Based on the personnel records of
36 L. THUROW, GENERATING INEQUALITY, MECHANISMS OF DISTRIBUTION IN THE
U.S. ECONOMY, at 172 (1975). Statistical discrimination "occurs whenever an indi-
vidual is judged on the basis of the average characteristics of the group, or groups,
to which he or she belongs rather than upon his or her own personal characteristics."
31 Weg, Arbeitsmarkt und Frauenerwerbstatigkeit - Ansatzpunkte politischer In-
tervention (Paper presented to the Summer Conference of the Working Group on
Social Science Research on the Labor Market 1989).
31 Richter, Alte und neue Konturen der geschlechtspezifischen Diskriminierung im
Beschaftigungssystem (Paper presented to the Summer Conference of the Working
Group on Social Science Research on the Labor Market 1989).
39 Id.
40 Id. at 48f. Thirteen percent of male fluctuation has its origin in lay-offs and
dismissals, whereas only six percent of female fluctuation is due to lay-offs.
4' The consequences of quotas are different depending on which of the alternative
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five thousand blue-collar workers in a large engineering company,
another study showed that the job tenure of women exceeds on average
that of men.4 2 Additionally, migrant workers have a significantly
lower turnover rate than Germans, once job characteristics and re-
muneration are considered. Although women and migrant workers
benefit less from periods of organization expansion than do male
German workers in terms of promotion prospects, the two former
groups suffer less in periods of organization contraction. 4 Companies
apparently react to contraction periods not only by dismissing par-
ticular members of the so-called "low status groups" but also by
restricting the career opportunities of higher grade workers.
Third, employment decisions based on job stability and duration
do not reflect that productivity gains by workers with greater abilities
may outweigh productivity differences caused by lower job duration,
a phenomenon known as "risk overestimation/productivity under-
estimation." Given nearly equally distributed abilities for male and
female job applicants, the positive differences in productivity could
possibly outweigh the marginally lower job duration of females. This
result is particularly likely if the ratio of male to female employees
in a given labor market segment is very uneven. Consequently, the
marginal productivity of an additional male employee is likely to fall
below the marginal productivity of an additional female employee,
assuming that firms try and manage to select the "best" in each
group. In economic sectors and occupations and labor market seg-
ments with distinctly different ratios of men and women, small dif-
ferences in job duration cannot justify disparate employment and
advancement opportunities in terms of longterm productivity differ-
ences. Thus, where labor market segregation exists, so does the po-
tential for employment discrimination, even if it cannot be proved
in every single case.
IV. CONCLUSION
Although distinct patterns of segregation exist in the West German
labor market, not all segregation is attributable to discrimination in
explanations is more realistic. cf. Schmid, The Political Economy of Labour Market
Discrimination: A Theoretical and Comparative Analysis of Sex Discrimination, in
SEX DISCRIMINATION AND EQUAL OPPORTUNITY: THE LABOUR MARKET AND EMPLOY-
MENT POLICY 264, 290-91 (G. Schmid & R. Weitzel eds. 1984).
42 Diekmann & Preisend6rfer, Turnover and Employment Stability in a Large
West Germany Company, 4 EUR. Soc. REv. 233 (1988).
4 Preisend6rfer & Burgess, Organizational Dynamics and Career Patterns: Effects
of Organizational Expansion and Contraction on Promotion Changes in a Large
West German Company, 4 Eum. Soc. REv. 31, 32-35 (1988).
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employment. A substantial amount of discrimination merely results
from human capital differences caused by disparate access to edu-
cational opportunities, which in turn is reflected in the labor market.
However, the potential for discrimination in the labor market remains
great. This discrimination is neither obvious nor direct, but is subtle
and therefore more likely to endure. Unequal access to the job market
as well as unequal remuneration results from "statistical discrimi-
nation," "expectation resistance," and "risk overestimation/produc-
tivity underestimation."
Our conclusion, however, is not that direct or unlawful discrimi-
nation does not exist within the labor market. In this paper, we have
tried to stress the importance of the quantitative aspects of segregation
and discrimination in wages and employment. Genuine equality of
opportunity, however, requires intelligent, positive action.

